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IN THE COURT OF APPEAL OF THE STATE OF CALI FORNI A
THI RD APPELLATE DI STRI CT

(San Joaqui n)

In re the Marriage of MARGARET C. JAMES
and GLYN JAMES.

0036324
MARGARET C. JANMES,
(Super. Ct. No.

Respondent , SC300828)
V.
GLYN JAMES,
Appel | ant .

In an action for dissolution of marriage, appellant dyn
James (A yn),! appeals fromthe judgnent on reserved issues and
fromthe order after hearing denying his notion to set aside the
judgnment. He seeks to nodify the “equalizing paynent” ordered

by the trial court.

1 In the interests of clarity and conveni ence, we refer to the
parties by their first nanes.




A yn raises two clainms on appeal. He contends the tria
court erred (1) by treating the Epstein? credit as a conmmunity
debt and assigning it to himand (2) by characterizing a bank
account, called the Abbey account, as comunity property rather
than as an account that contained, in part, his separate
property. W find no error and affirmthe judgnent.

FACTUAL AND PROCEDURAL BACKGROUND

A yn and Margaret were married on June 14, 1980, while
living in England, and noved to the United States in 1981. They
separated on July 15, 1997. After separation, Gyn was ordered
to pay Margaret tenporary spousal support in the anount of
$2,264. Fromthat anpunt, Margaret was ordered to pay on a
nmont hly basis, the nortgage on the fam |y resi dence where she
continued to reside, the honeowner’s insurance and the car
i nsur ance.

Di ssolution of marriage was granted May 4, 1998, with
remai ni ng contested issues reserved.

Atrial was held to determ ne the reserved issues, which,
inter alia, included the bal ance and character of the funds in
t he Abbey account at the tine of separation. The trial court
found the anmount in the Abbey account at the time of separation
was 12,169 pounds and that no evidence was presented to rebut
t he presunption the account was community property. The trial

court al so awarded Margaret $2,500 in spousal support and an

2 In re Marriage of Epstein (1979) 24 Cal.3d 76 (hereafter
Epstein).



equal i zi ng paynent of $7,927.39. W discuss the facts in detail
in the opinion.

A yn noved to set aside the judgnent on the grounds the
equal i zi ng paynment was erroneously cal cul ated due to a
m sapplication of the Epstein credit. The trial court denied
the notion and ordered himto make the paynent in three equa
install ments of $2,642.47. dyn filed a tinmely notice of appea
fromthe judgnent on reserved issues and fromthe order after
heari ng.

DI SCUSSI ON
|. Abbey Account

A yn contends the trial court erroneously characterized the
funds in the Abbey account as conmunity property rather than
conprised of both comunity and separate property. He argues
his own credible testinony on the source of the property need
not be corroborated where, as here, the corroboration is not
avai l abl e. Margaret, who appears w thout counsel on appeal,
argues that Ayn admtted in court he had w thdrawn 10, 000
pounds, the equival ent of $15,000, fromthe Abbey account and
deposited it in an account in Wales in violation of the
restraining order.

W find the trial court did not abuse its discretion
because Ayn failed to present docunentary evi dence to overcone
the presunption the Abbey account was community property.

Gyn testified that he and Margaret kept funds in a bank

account at the Abbey National Bank, which the parties referred



to as the Abbey account, that the comrunity portion of the funds
is $9,693, and Margaret is entitled to one-half of that anount.

A yn expl ai ned the account was conprised of funds fromtwo
sources. The original deposit was 1,160 pounds or $887, and
Margaret had a full one-half interest in those funds. The
additional funds cane froma deposit of about $15,000, only 43
percent of which was community property because it derived from
funds he had before his marriage to Margaret.

The cl ai ned separate property funds cane froma payout of a
life insurance policy from Friends Provident Life which dyn
purchased in 1960,3 and upon which he continued to pay preniuns
with community funds during the marriage. Wen the policy
matured in 1993, he deposited the proceeds fromthe policy into
t he Abbey account. He testified that he cal cul ated the val ue of
the conmunity property in the account, calculated the interest
on that portion of the account, and did it “as fairly and
accurately as | was able to.” dyn also introduced in evidence
recent statenents of the Abbey account.

Mar garet objected to Gyn's testinobny as unsupported by
docunentary evi dence that adequately traced the source of the
funds in the Abbey account. The trial court found the anpunt in
t he account on the date of separation was 12,169 pounds and the
parties agreed, that based upon the conversion rate at that

time, the value in dollars was $19, 470.

3 G yn provided a record of that policy to the court, however
t hat docunent does not reflect the original purchase date.



A yn contends the trial court erroneously found the Abbey
account was conmunity property despite his testinony he
deposited his separate property funds into the account.

Funds acquired during marriage while domciled in this
state are community property (Fam Code, § 760),4 and property
acquired by the parties during marriage in joint formis
presumed to be community property. (8 2581.) dyn testified he
deposited the proceeds fromthe Provident Friends insurance
policy into the “Abbey account” in 1993, during the marriage.
The funds in the account are therefore presuned to be conmunity
property and the “burden is on the spouse asserting its separate
character to overcone the presunption. [Citations.]” (See v.
See (1966) 64 Cal.2d 778, 783; In re Marriage of Mx (1975) 14
Cal . 3d 604, 611.)

Nevert hel ess, the conmm ngling of separate and conmunity
property does not alter the status of the separate property
interest if the funds can be traced to its separate property
source. (H cks v. H cks (1962) 211 Cal.App.2d 144, 157; Inre
Marriage of Braud (1996) 45 Cal.App.4th 797, 822-823; Inre
Marri age of Cochran (2001) 87 Cal.App.4th 1050, 1057-1058.)
However, if the funds have been comm ngled so that the
respective contributions cannot be traced and identified, the

entire fund will be deemed conmunity property. (In re Mrriage

4 A reference to a section is to the Fam |y Code.



of Mx, supra, 14 Cal.3d at p. 611; In re Marriage of Braud,
supra, 45 Cal.App.4th at p. 823.)

“Whet her the spouse clainng a separate property interest
has adequately traced an asset to a separate property source is
a question of fact for the trial court, and its finding nust be
upheld if supported by substantial evidence.” (In re Marriage
of Braud, supra, 45 Cal.App.4th at p. 823; In re Marriage of
Cochran, supra, 87 Cal.App.4th at pp. 1057-1058.)

Tracing “requires specific records reconstructi ng each
separate and community property deposit, and each separate and
communi ty property payment as it occurs. Separate property
status cannot be established by nmere oral testinony of intent or
by records that sinply total up all separate property funds
avai l abl e during the relevant period and all the separate
expenditures during that period; such records do not adequately
trace to the source of the purchase at the tine it was nade.”
(I'n re Marriage of Braud, supra, 45 Cal.App.4th at p. 823,
(orig. enphasis.)

Here, G yn introduced no records to establish the separate
property character of the Abbey account. He nerely testified
the original deposit in the Abbey account was comunity
property, that during the marriage he deposited $15,000 into
t hat account, and that 43 percent of that $15, 000 deposit

constituted community funds.® While @yn introduced recent bank

> The trial court was not obligated to find Gyn' s testinony
regardi ng the “Abbey account” credible or of solid val ue where



statenents fromthe Abbey account in evidence, these statenents
tell us nothing about the source of the $15, 000 deposit.

In sum G yn conceded the Abbey account was conprised of
comm ngl ed funds and failed to provide any records that traced
and identified the source of those funds to separate property.
Accordingly, the trial court properly deened the Abbey account
comrunity property.

1. Epstein Credit

A yn contends the trial court nade a mathematical error in
cal cul ating the equalizing paynent he owed Margaret by
m sapplying the Epstein credit. He argues the trial court
erroneously treated the $10,579 Epstein credit as a comunity
debt and assigned it to him He clains that correctly
cal cul ated, Margaret owes himan equalizing paynent of $10, 498.

Margaret argues that Ayn is not entitled to reinbursenent for

his cal cul ations were inaccurate and inconsistent. (Conpare In
re Marriage of Mx, supra, 14 Cal.3d at p. 614.) dyn testified
that the original deposit in the Abbey account was 1,160 pounds,
whi ch he stated was equal to $887, although after further
guestioni ng, he agreed that the original deposit was $1,867. He
also testified that 43 percent of the $15,000 deposit was
community property, “so the total anobunt of conmunity property
is the sumof $1,867 plus 43 percent of $15,000 which anmounts to
$963. If you divide that up by two, it beconmes $4,847.” Even
assum ng Ayn’s characterization of the funds is correct, by our
cal cul ations, the value of the community property interest is
$4, 158. 50, not $963 or $4,847 as Ayn testified. The tria

court could therefore conclude that his testinony did not
constitute substantial evidence. (People v. Marshall (1997) 15
Cal .4th 1, 31 ["Evidence is substantial if it is reasonable,
credi ble and of solid value."].)



the Epstein credit because the spousal support paynment was
total ly i nadequat e.

We conclude the trial court correctly applied the Epstein
credit by subtracting the amount of that credit fromthe total
net value of the conmmunity funds before their distribution.

During the marriage, there is a general presunption that,
in the absence of an agreenent between the parties, a party who
utilizes his separate property for community purposes intends a
gift to the community, and is not entitled to rei nbursenent for
that gift. (See v. See, supra, 64 Cal.2d at p. 785.) However,
this presunption does not apply “to the situation in which,
after separating, the party uses his separate property for
paynments on preexi sting conmunity obligations.” (Epstein, supra,
24 Cal.3d at p. 83.) In this latter situation, where the
parties have separated in anticipation of dissolution of
marriage, the rational basis for presum ng a donative intent is
no |l onger present. (l1d. at p. 84.)

Thus, in Epstein, supra, the California Suprene Court
adopted the view expressed in In re Marriage of Smth (1978) 79
Cal . App.3d 725, as its own, holding that except inlimted

ci rcunst ances, subject to proof, a spouse who, after
separation of the parties, uses earnings or other separate funds
to pay preexisting community obligations should be reinbursed
therefor out of the community property upon dissolution.”” (Id.
at p. 84, quoting Smth, supra, at p. 747, enph. added).)

In the proceedi ngs below, neither the fact nor the anpunt

of the Epstein credit was in dispute. Margaret conceded in



various court docunments that Gyn was entitled to an Epstein
credit and ultimately stipulated to a credit in the anount of
$10, 579.

Failure to raise a claimin the trial court waives that
claimon appeal. (In re Marriage of H nman (1997) 55
Cal . App. 4th 988, 1002; 9 Wtkin, Cal. Procedure (4th ed. 1997)
Appeal , 8 394, pp. 444-445.) Because Margaret stipulated to the
amount of the Epstein credit, she has waived her claimthat dyn
is not entitled to that credit on the grounds her tenporary
spousal support paynent was insufficient. (See Epstein, supra
27 Cal.3d at p. 85, quoting In re Marriage of Smth, supra, 79
Cal . App. 3d at p. 747 [“rei nbursenment should not be ordered where
t he paynment on account of a preexisting community obligation
constituted in reality a discharge of the paying spouse’s duty
to support the other spouse . . . ."].)

The trial court awarded Ayn the full Epstein credit.

Thus, the only issue before us is whether the trial court
properly applied the credit so that the net equalizing paynent
was correctly cal culated. W conclude it was.

Al t hough A yn provides no citations to the record in his
opening brief, according to docunents filed with the court by
dyn, he had $105, 445 in undivided conmmunity assets and $18, 902
in comunity debt for a net total of $86,543. Margaret had a
net conmunity asset of $8,316. The net value of the comunity
property, which is the conbined total of Ayn’s net community
assets and Margaret’s net community asset ($86,543 plus $8, 316),
was $94, 859,00 less the Epstein credit of $10,579, to be paid to



A@yn, for a total comunity net value of $84,280. Each spouse
therefore was entitled to one-half of that amount (8 2550; In re
Marriage of Cream (1993) 13 Cal . App.4th 81, 88), or $42, 140.
Mar garet, having received $8,316, was therefore entitled to an
equal i zi ng paynent of $33,824. Prior to judgnent, dyn nade two
paynments to Margaret totaling $25,596 towards the equali zing
sum | eaving an unpai d bal ance of $8,228 owed to Margaret. The
court awarded her an equalizing paynent of $7,927.39. Margaret
does not contest the discrepancy.®

Stated another way, Gyn was entitled to receive one-half
the community property or $42, 140 plus the Epstein credit for a
total of $52,719. He was awarded a net total of $86,543 |ess
$33,523 (%$25,596 plus $7,927.39), the total anopunt he was
required to pay Margaret, for a total net value to dyn of
$53, 020. 7

Adyn's claimthat Margaret owes him $10, 498, is unsupported
by citations to the record and is inconsistent with conponent
suns contained in the record and found by the trial court. More
specifically, dyn clains he was awarded $2,862 fromthe Abbey

account, while the court found that at the tine of separation,

6 Mar garet does not contest the di screpancy between the $8, 228
and the $7,927.39 awarded to her by the trial court. It appears
from docunments filed by Ayn in the trial court that he owed her
an additional $200 and he was entitled to sone additional

credits that could account for the difference between these two
figures.

7 See footnote 7 to explain the discrepancy between $52, 719
and $53, 020.
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t he Abbey account had 12,169 pounds in it, an anount the parties
agreed was worth $19, 470.

A yn does not challenge the trial court’s factual finding
on this issue. As discussed in part |, his only direct
chal l enge was to the classification of the Abbey account as
comunity property and we rejected the claim

To overconme the trial court’s factual finding, dyn nust
establish there is no substantial evidence to support it.
(Foreman & Clark Corp. v. Fallon (1971) 3 Cal.3d 875, 881.) To
the extent Ayn clains the trial court’s finding of fact is not
sust ai ned by the evidence, he is “‘required to set forth in
[his] brief all the material evidence on the point
Unless this is done the error assigned is deenmed to be waived.’”
(I'bid., quoting Kruckow v. Lesser (1952) 111 Cal . App.2d 198,
200, orig. enphasis.) Accordingly, because Ayn has failed to
rai se a substantial evidence claimand has also failed to neet
the stated test, we are bound by the trial court’s finding of
fact. Therefore, in resolving Ayn's present claim we wll
presune the Abbey account held $19,470 at the tinme of
separ ati on.

A yn also msapplies the Epstein credit by subtracting
that credit from Margaret’s half of the comrunity property
rather than fromthe value of the undivided comunity. Epstein
requires reinbursenment to a spouse who, after separation, pays
community debts out of his separate property. Because the
debt is a community debt, both parties nmust share the

rei nbursenent charge. As a conmunity debt, it nust be paid
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““out of the community property.’” (Epstein, supra, 24 Cal.3d
at p. 84, quoting In re Marriage of Smth, supra, 79 Cal.App. 3d
at p. 747.)

| nstead, A yn seeks to have the credit deducted from
Margaret’s share of the comrunity property after the
equal i zati on paynent has been cal cul ated. Applied in that
manner, the Epstein credit would be paid in full by Margaret
from her separate property, treating it as her separate debt
rather than as a debt of the community as required by Epstein.
A@yn's nmethod is erroneous.

A rei nbursenent award nust conme off the top of the
comunity property award before the community property interest
is divided. Accordingly, we find the trial court properly
applied the Epstein credit.

DI SPCSI TI ON
The judgnent is affirmed. Respondent is awarded her costs

on appeal. (Cal. Rules of Court, rule 26(a).)

BLEASE , Acting P. J.

W& concur:

DAVI S , J.

RAYE , J.
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